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shall be made pursuant to resolutions
of the Board and recorded in writing,
whether in the minutes of a meeting or
otherwise. Any action taken pursuant
to delegated authority has the effect of
an action taken by the Board.

§ 400.105 Staff.
(a) Executive Director. The Executive

Director of the Board advises and as-
sists the Board in carrying out its re-
sponsibilities under the Act, provides
general direction with respect to the
administration of the Board’s actions,
directs the activities of the staff, and
performs such other duties as the
Board may require.

(b) General Counsel. The General
Counsel of the Board provides legal ad-
vice relating to the responsibilities of
the Board and performs such other du-
ties as the Board may require.

(c) Secretary of the Board. The Sec-
retary of the Board sends notice of all
meetings, prepares minutes of all
meetings, maintains a complete record
of all votes and actions taken by the
Board, has custody of all records of the
Board and performs such other duties
as the Board may require.

§ 400.106 Ex parte communications.
Oral or written communication, not

on the public record, between the
Board, or any member of the Board,
and any party or parties interested in
any matter pending before the Board
concerning the substance of that mat-
ter is prohibited. This section also ap-
plies to the Board’s staff and employ-
ees of the constituent agencies who are
or reasonably may be expected to be in-
volved in the decisional process of the
matter pending before the Board.

§ 400.107 Freedom of Information Act.
(a) Definitions. All terms used in this

section which are defined in 5 U.S.C.
551 or 5 U.S.C. 552 shall have the same
meaning in this section. In addition
the following definitions apply to this
section:

(1) FOIA, as used in this section,
means the ‘‘Freedom of Information
Act,’’ as amended, 5 U.S.C. 552.

(2) Commercial use request means a re-
quest from or on behalf of one who
seeks information for a use or purpose
that furthers the commercial, trade, or

profit interests of the requester or the
person on whose behalf the request is
made.

(3) Direct costs mean those expendi-
tures that the Board actually incurs in
searching for, reviewing, and dupli-
cating documents in response to a re-
quest made under paragraph (c) of this
section. Direct costs include, for exam-
ple, the labor costs of the employee
performing the work (the basic rate of
pay for the employee, plus 16 percent of
that rate to cover benefits). Not in-
cluded in direct costs are overhead ex-
penses such as the costs of space and
heating or lighting of the facility in
which the records are kept.

(4) Duplication means the process of
making a copy of a document in re-
sponse to a request for disclosure of
records or for inspection of original
records that contain exempt material
or that otherwise cannot be inspected
directly. Among others, such copies
may take the form of paper, microfilm,
audiovisual materials, or machine-
readable documentation (e.g., magnetic
tape or disk).

(5) Educational institution means a
preschool, a public or private elemen-
tary or secondary school, or an institu-
tion of undergraduate higher edu-
cation, graduate higher education, pro-
fessional education, or an institution
of vocational education that operates a
program of scholarly research.

(6) Noncommercial scientific institution
refers to an institution that is not op-
erated on a ‘‘commercial’’ basis (as
that term is used in this section) and
which is operated solely for the pur-
pose of conducting scientific research,
the results of which are not intended to
promote any particular product or in-
dustry.

(7) News means information about
current events or that would be of cur-
rent interest to the public. Examples of
news media entities include, but are
not limited to, television or radio sta-
tions broadcasting to the public at
large, and publishers of newspapers and
other periodicals (but only in those in-
stances when they can qualify as dis-
seminators of ‘‘news’’) who make their
products available for purchase or sub-
scription by the general public. ‘‘Free-
lance’’ journalists may be regarded as
working for a news organization if they
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